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Foreword

Political parties are essential to the development and sustenance of any pluralistic
democracy. They are crucial instruments in ensuring participation in political life and
the expression of the will of the people, which should form the basis of the authority of
the government in a democratic state.

The international framework for protecting the rights of political parties is based mainly
on the rights to freedom of association and freedom of expression, and the right to
assemble peacefully. These three principles were stipulated in the 1948 Universal Dec-
laration of Human Rights and have subsequently been transformed into binding legal
obligations through a number of international and regional human rights instruments.
Most notably, both the International Covenant on Civil and Political Rights and the
European Convention for the Protection of Human Rights and Fundamental Freedoms
include provisions containing the rights and freedoms that safeguard the free function-
ing of political parties.

Another important component of these rights is the freedom of individual candidates
who have no political party association to seek and obtain political or public office
without facing any form of undue obstacles or discrimination, as the OSCE participat-
ing States agreed in 1990 in article 7.5 of the Copenhagen Document. The possibility for
individuals to challenge established political parties through new political initiatives is
an important part of any dynamic multiparty system.

While the role and importance of political parties have long been established, specific
legal regulation of political parties is a relatively recent development. Although many
states with party-based systems of governance now refer to the role of political parties
in their constitutions or other laws, the first examples of legislation directly affecting



the operation of political parties did not appear until the 1940s. Even today, following
significant development in this area, differences among the legal traditions and con-
stitutional orders of states mean that the degree to which political parties are subject
to regulation varies from country to country. Distinct paths of historical development
and unique cultural contexts preclude the development of a universal, single set of
regulations for political parties. However, on the basis of decisions of the European
Court for Human Rights, general human rights principles and OSCE commitments,
it is possible to establish common principles applicable to any legal system for the
regulation of political parties in a multiparty democracy.

Owing to the pivotal role political parties play in democracies, the OSCE Office for
Democratic Institutions and Human Rights (ODIHR) and the Council of Europe’s
European Commission for Democracy through Law (Venice Commission) undertook
tp bring together in one document the expertise and good legislative practices of OSCE
participating States in regulating political parties and different guidelines and recom-
mendations of the Venice Commission. These Guidelines on Political Party Regulation
have been created as a tool to assist OSCE participating States and Council of Europe
Member States in formulating legal frameworks that comply with OSCE commitments
and other international standards in facilitating the proper establishment, development
and functioning of political parties.

The development of these Guidelines is the cornerstone of assistance in this particular
area, as they are an important addition to ODIHR's LegislatiOnline.org database,
where lawmakers can obtain examples of good practices from legislation in other states
to assist them in framing and making their own choices.

The Guidelines have been elaborated against the background of the work performed
by ODIHR and the Venice Commission, based on an international human rights frame-
work that includes the case law of the European Court for Human Rights and OSCE
commitments in this realm. The Guidelines are not intended to as a final, complete
code of regulation, but rather as a living instrument that will be enriched by further
development and input from those who make use of it. We hope that these Guidelines
will assist a broad range of users in policy-making, legislative, regulatory and academic
fields alike, and that they will further contribute to the enrichment and development of
this instrument with the addition of their expertise and experience,.

Gianni Buquicchio Janez Lenarcic
President Director
Venice Commission OSCE Office for Democratic Institutions

of the Council of Europe and Human Rights (ODIHR)



Legislative Support: ODIHR and the Venice Commission

ODIHR's primary task in the field of legislative assistance is to respond to requests
from participating States and to ensure the consistency of such responses. Assistance
generally involves a review of draft legislation in areas covered by the human dimension
to ensure compliance with international standards, particularly OSCE commitments.
ODIHR also provides states with examples of good practices and sound legislative
options that have been culled from years of experience of working with a number of
countries. Such practices and sample legislation may serve as a source of inspiration
for lawmakers in other parts of the OSCE region.

With regard to legislative assistance in the area of freedom of association in general,
and political parties in particular, ODIHR provides advice, upon request, to OSCE
participating States on draft legislation pertaining to this field. The advice is solicited
through an official request from the authorities of the participating State in question
or the respective OSCE field operation. In exceptional cases, comments are released
on legislation in force, but only when there is a prospect for reform and an attested
political will to engage in a reform process. The comments seek to help OSCE partici-
pating States meet their international obligations, whether embodied in legally binding
standards or in politically binding commitments.

Moreover, the assessment of compliance with international standards takes into ac-
count various parameters, including those that characterize the legal system, the legal
culture and the institutional set-up of a particular country. This requires the collec-
tion of information on the issues addressed or affected by the legal provisions under
consideration. See:

o ODIHR website, “Legislative support”, at: <http: //www.osce.org/odihr/43613>.



The Venice Commission’s primary task is to give impartial legal advice to individual
countries that are drafting or revising constitutions or laws on legislation that is impor-
tant for the democratic functioning of institutions. Generally, a request for an opinion
is made by the state itself. The Committee of Ministers, the Parliamentary Assembly,
the Congress of Local and Regional Authorities of the Council Europe, and the Sec-
retary General, or any international organization or body participating in the Venice
Commission’s work, may also request an opinion. The Commission’s working method
when providing opinions is to appoint a working group of rapporteurs (primarily from
among its own members), which advises national authorities in the preparation of the
relevant law. After discussions with the national authorities and stakeholders in the
country, the working group prepares a draft opinion on whether the legislative text
meets the democratic standards in its field and on how to improve it on the basis of
common experience. The draft opinion is discussed and adopted by the Venice Com-
mission during a plenary session, usually in the presence of representatives from the
country in question. After the opinion’s adoption it becomes public and is forwarded
to the requesting body. Although its opinions are generally reflected in the adopted
legislation, the Venice Commission does not impose its solutions but, instead, adopts a
non-directive approach based on dialogue. For this reason, as a rule, the working group
visits the country concerned and meets with the different political actors involved in the
issue in order to ensure the most objective view of the situation possible. See:

e Council of Europe website, Venice Commission, at:
<http: //www.venice.coe.int/site/main/Presentation_E.asp>.
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Introduction

1. Political parties are critical means by which citizens participate in their govern-
ment and representative democracy is realized. While the role and importance of
parties has long been established, specific legal regulation of parties is a relatively
recent development. Although many states using a party-based system of govern-
ance now refer to the role of political parties in their constitutions or other laws,
the first instances of legislation aimed directly at political party regulation did
not occur until the 1940s. Even today, with the development of legal regulation of
political parties, the degree of regulation in states varies significantly, due to differ-
ences in legal traditions and constitutional orders. As a result, political parties are
subject to a varying degree of regulation. The historical development and unique
cultural context for different countries naturally precludes the development of a
single, universal set of regulations for political parties. However, basic tenets of a
democratic society, as well as recognized human rights, allow for the development
of some common principles for the regulation of political parties applicable to any
legal system. It is these principles that are dealt with in the following Guidelines.

2. These Guidelines on Political Parties, together with the Interpretative Notes, were
prepared by the Panel of Experts on Political Parties of the OSCE Office for Demo-
cratic Institutions and Human Rights (ODIHR), in consultation with the Council of
Europe’s Commission for Democracy though Law (the Venice Commission). The
document takes into account comments received from members of the Venice
Commission who were consulted in the drafting of these Guidelines’.

3. Thefollowing Guidelines on Political Party Regulation aim to provide an overview
of issues regarding the development and adoption of legislation for political par-
ties in democracies. The Interpretative Notes constitute an integral part of the



Guidelines, and should be read in concert with them to ensure full understanding
and development of relevant issues.

The legal regulation of political parties is a complex matter, requiring considera-
tion of a wide range of issues. Political parties must be protected as an integral
expression of the individual’s right to freely form associations. However, given
political parties’ unique and vital roles in the electoral process and democratic gov-
ernance, it is commonly accepted for states to regulate their functioning insofar as
is necessary to ensure effective, representative and fair democratic governance.
The approach to such regulation varies greatly across the OSCE region and in
countries that are Member States of the Venice Commission: from states that lack
any particular legislation on political parties (regulating such bodies only under
general laws governing associations) to the incorporation of provisions relating
to the function of parties in an array of different laws (including specific political
party laws, constitutions, general election laws, and laws relating to issues such
as media and campaign financing). Recognizing these differences, as well as the
great diversity of legal traditions (particularly in relation to democratic develop-
ment, constitutional order and the rule of law), the Guidelines and notes are not
intended to provide blanket solutions or to aid in the development of a single
model law for use in all OSCE participating States. Rather, the Guidelines and the
notes are intended to clarify key issues related to political party legislation and
provide examples of potential good practices for states.

The Guidelines and Interpretative Notes are based on universal and regional
treaties relating to the protection of human rights, evolving state practice (as
reflected, inter alia, in judgments of domestic courts and the commitments of
inter-governmental bodies), and the general principles of law recognized by the
community of nations. In particular, the Guidelines reference relevant OSCE com-
mitments related to democratic governance and to the guidelines and opinions
of the Venice Commission on political parties, both in general and in concrete
countries (in the form of opinions on the national legislation on political parties).
The Guidelines offer a clear minimum baseline in relation to human rights obliga-
tions, thereby establishing a threshold that must be met by state authorities in
their regulation of political parties. However, the Guidelines are intended not only
as a reflection of existing obligations, but as a document that exemplifies good
practices (measures that have proven successful in a number of states or that have
demonstrably helped ensure that political party regulation respects fundamental
human rights). Therefore, the text moves beyond a summary of existing obliga-
tions and provides a synopsis of exemplary practices related to the regulation
and functioning of political parties. It is critical to a proper understanding of
these Guidelines that they should in no way be construed as a means of imposing



undue restrictions on political parties. The framework principle upon which these
Guidelines have been developed is that of the Copenhagen Document, paragraph
7.5 of which requires that participating States will, “respect the right of citizens to
seek political or public office, individually or as representatives of political parties
or organizations, without discrimination” (see Annex A). These Guidelines are
also based on several more pointed guidelines on political parties, adopted by the
Venice Commission from 1999 to 20102. Notably, these Guidelines are not intended
to replace those documents adopted by the Venice Commission in the past but,
rather, to supplement and expand on them. In this way, the Guidelines should
principally be seen as means to protect the rights and freedoms of political parties
while enacting only the minimum regulation necessary to ensure their proper
functioning.

Political parties are private associations that play a critical role as political actors
in the public sphere. Striking the appropriate balance between state regulation of
parties as public actors and respect for the fundamental rights of party members
as private citizens, including their right to association, requires well-crafted and
narrowly tailored legislation. Such legislation should not interfere with freedom of
association. Indeed, a survey of practices within the OSCE region and in countries
that are members of the Venice Commission has indicated that extensive regula-
tion may not be necessary for the proper functioning of democracy, signifying
that regulations that minimize legal control of party functions and clearly establish
the limits of state authority may be the most appropriate. The determination of
the state’s proper role in the regulation of political parties requires consultation
with the individuals and groups affected by such regulation as an integral part
of the law-drafting process. While it is not necessary that political parties be
governed under different legislation than that for general associations, ideally,
legislation should be developed that recognizes the unique role that parties play
in a democratic society. The development of legislation aimed at articulating the
rights and protections specific to political parties is the subject of the Guidelines.
Further, as it is the implementation of such regulations and the voluntary creation
of rules for inter-party conduct that often most affects the role of political parties
in democracies, these provisions are also intended to provide guidance to parties
and electoral stakeholders regarding the practical implementation of legislation.

The Guidelines on Political Party Regulation were examined by the Sub-Commis-
sion on Democratic Institutions at its meeting on 14 October 2010, and adopted by
the Venice Commission at its 84" Plenary Session, on 15 and 16 October.

While Section A contains the Guidelines, Section B, the Interpretative Notes, is
essential to a proper understanding and interpretation of the Guidelines as it
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expands upon the principles articulated in Section A and provides examples of
good practice. Part One (Sections 1-4) of Section B emphasizes the importance of
freedom of association as it relates to the development and regulation of political
parties, sets out general principles for regulation, identifies legitimate grounds
for and types of restrictions, and examines relevant procedural issues. Part Two
(Sections 5-7) focuses on intra-party functioning, including restrictions on party
association for individuals, internal democracy and party functions. Part Three
(Sections 8-10) deals with the role of parties in elections, including issues such
as candidacy requirements and ballot access. Part Four (Sections 11-14) deals
with the funding of political parties, while Part Five (Sections 15-17) examines the
system for the regulation of parties and judicial protection of their rights. Annex
A contains a list of selected universal and regional treaties dealing with rights
relevant to political party regulation. Annex B includes selected case citations from
the European Court of Human Rights. Annex C lists relevant Council of Europe
(the Parliamentary Assembly and the Venice Commission) sources related to the
proper functioning of political parties, and Annex D provides examples of model
political party codes of conduct.

Definition of “Political Party”

9.

For the purposes of these Guidelines, a political party is “a free association of per-
sons, one of the aims of which is to participate in the management of public affairs,
including through the presentation of candidates to free and democratic elections”.

The Importance of Political Parties

Political parties are collective platforms for the expression of individuals’ fun-
damental rights to association and expression and have been recognized by the
European Court of Human Rights as integral players in the democratic process.
Further, they are the most widely utilized means for political participation and the
exercise of related rights. Parties are foundational to a pluralist political society
and play an active role in ensuring an informed and participative electorate. Ad-
ditionally, parties often serve as bridges between the executive and legislative
branches of government and can serve to effectively prioritize the legislative
agenda within a system of government.
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Fundamental Rights Given to Political Parties

1.

Freedom of association is the central right that governs the functioning of political
parties. A set of recognized universal, European and other regional treaties has
given the right to full exercise of free association, including for the formation of
political associations, to all individuals.®* The European Court of Human Rights
has also recognized the inherent relationship between freedom of association
and its interdependent rights of freedom of expression, opinion and assembly.
Although applicable international, European and other regional treaties concep-
tualize such rights as relevant to the individual, it is the free exercise of association
itself that allows these protections to be extended to parties as a representative
body of protected individuals. As such, groups of individuals choosing to associate
themselves as a political party must also be awarded the full protection of related
rights. The rights of free association, expression and assembly may only be limited
where necessary in a democratic society. A number of useful, non-binding recom-
mendations on how these fundamental rights can be protected can be found in
recommendations of the Parliamentary Assembly of the Council of Europe and
guidelines and opinions adopted by the Venice Commission.*



SECTION A

Guidelines Pertaining
to Political Parties
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Principles

12.

13.

The following principles provide overall guidance for the consideration of political
party legislation. However, these principles must be read with the Interpretative
Notes for a complete understanding and appreciation of the Guidelines. Further,
these principles must be read together, and no single principle should be applied
to the exclusion of the remaining principles.

These principles recognize the important role that political parties have in a
democratic society. The European Court of Human Rights has noted that political
parties are a form of association essential to the proper functioning of democracy.®
The court has also noted: “It is in the nature of the role they play that political par-
ties, the only bodies which can come to power, also have the capacity to influence
the whole of the regime in their countries. By the proposals for an overall societal
model which they put before the electorate and by their capacity to implement
those proposals once they come to power, political parties differ from other
organisations which intervene in the political arena.” The court has described
political parties as holding an “essential role in ensuring pluralism and the proper
functioning of democracy”.’

Principle 1. Right of Individuals to Associate

14.

The right of individuals to associate and form political parties should, to the
greatest extent possible, be free from interference. Although there are limitations
to the right of association, such limitations must be construed strictly, and only
convincing and compelling reasons can justify limitations on freedom of associa-
tion. Limits must be prescribed by law, necessary in a democratic society, and
proportional in measure. Association with political parties must be voluntary in
nature, and no individual should be forced to join or belong to any association
against their will.® The broad protection given to the right of individuals to associ-
ate requires that political parties also be free from unnecessary interference.

Principle 2. The State’s Duty to Protect the Individual Right of Free Association

15.

It is the responsibility of the state to ensure that relevant legislation enacts neces-
sary mechanisms and practices allowing the free exercise of the individual right to
freely associate and form political parties with others, in practice. Further, the state
has the responsibility to enact legislation to prohibit interference from non-state
actors as well as to itself refrain from such interference.® Where violations of the
right to free association occur, the state bears responsibility to provide reparation,
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as appropriate, and to ensure the cessation of the violation.” As previously noted,
limitations on the right to free association can be introduced only as prescribed by
law and necessary in a democratic society." Any interference or limitation on the
right of association is subject to the principle of proportionality, which is discussed
later.

Principle 3. Legality

16.

Any limitations imposed on the right of individuals to free association and expres-
sion should have their formal basis in the state’s constitution or parliamentary acts.
Such limitations should not be the result of partisan political activity but based
on a legitimate aim necessary in a democratic society. Thus, frequent changes in
political party legislation may be seen as the result of political whim instead of as
satisfying a compelling public interest. A state’s constitution and parliamentary
acts should respect the right of association found in relevant international and
regional instruments. The law must be clear and precise, indicating to political
parties both which activities are considered unlawful and which sanctions are
available in cases of violations. Political party legislation should be adopted openly,
following debate, and made widely available for public review to ensure that indi-
viduals and political parties are aware of their rights and the limitations on such
rights.

Principle 4. Proportionality

17.

Any limitations imposed on the rights of political parties must be proportionate
in nature and effective at achieving their specified purpose. Particularly in the
case of political parties, given their fundamental role in the democratic process,
proportionality should be carefully weighed and prohibitive measures narrowly
applied. As stated above, the only restrictions imposed should be those that are
necessary in a democratic society and prescribed by law. If restrictions do not
meet such criteria, they cannot rightly be deemed as proportionate to the offence.
The dissolution of political parties, or barring the establishment of a political party,
is the most extreme sanction available and should never be imposed unless such
measure is proportionate and necessary in a democratic society.

Principle 5. Non-discrimination

18.

State regulations of political parties may not discriminate against any individual or
group on any ground such as “race”, colour, gender, language, religion, political or
other opinion, national or social origin, property, birth, sexual orientation or other
status.” The individual right to free association does not extend itself to a require-
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ment that a political party accept members who do not share its core beliefs and
values. However, the voluntary imposition of the principle of non-discrimination
by political parties is welcome.

Principle 6. Equal Treatment

19.

All individuals and groups that seek to establish political parties must be able to do
so on the basis of equal treatment before the law.” No individual or group wishing
to associate as a political party should be advantaged or disadvantaged in this
endeavour by the state, and the regulation of parties must be uniformly applied.
In order to eliminate historical inequalities, measures can be taken to ensure equal
opportunities for women and minorities. Temporary special measures aimed at
promoting de facto equality for women and ethnic, “racial” or other minorities
subject to past discrimination may be enacted and should not be considered
discriminatory.*

Principle 7. Political Pluralism

20.

Legislation regarding political parties should aim to facilitate a pluralistic political
environment. The ability of citizens to receive a variety of political viewpoints, such
as through the expression of political party platforms, is commonly recognized as
critical element of a robust democratic society. As evidenced by paragraph 3 of the
Copenhagen Document and other OSCE commitments, pluralism is necessary to
ensure individuals are offered a real choice in their political associations and vot-
ing choices.” Regulations on the functions of political parties should be carefully
considered to ensure they do not impinge upon the principle of political pluralism.

Principle 8. Good Administration of Legislation Pertaining to Political Parties

21.

The implementation of legislation relevant to political parties must be undertaken
by bodies that enjoy guaranteed impartiality both in law and in practice. The
scope and authority of regulatory agencies should be explicitly determined by law.
Legislation should also ensure that regulatory bodies are required to apply the
law in an unbiased and non-arbitrary manner. Timeliness is one element of good
administration. Decisions affecting the rights of political parties must be made
in an expeditious manner, particularly those decisions related to time-sensitive
processes, such as elections.
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Principle 9. Right to an Effective Remedy for Violation of Rights

22.

Political parties should have recourse to an effective remedy' for all decisions
affecting their fundamental rights, including those of association, expression and
opinion, and assembly. While such rights are protected for individuals, they can
also generally be enjoyed as part of a collective, requiring due recourse for allega-
tions of violations brought not only by individuals but by the party as a whole. In
the application of these rights, political parties should also enjoy full protection
of the right to a fair and impartial hearing. Proper and effective redress should
be available to parties if a violation is found to have occurred. The principle of
effectiveness requires that some remedies be granted expeditiously. Remedies
that are not provided in a timely fashion are insufficient to satisfy the requirement
that a remedy be effective.

Principle 10. Accountability

23.

Political parties may obtain certain legal privileges from registration as political
parties that are not available to other associations. This is particularly true in the
area of political finance and access to media resources during election campaigns.
As a result of having privileges not granted to other associations, it is appropriate
to place certain obligations on political parties due to their acquired legal status.
These may take the form of imposing reporting requirements or transparency in
financial arrangements. Legislation should provide specific details on the relevant
rights and responsibilities that accompany the obtainment of legal status as a
political party.






SECTION B

Interpretative Notes



Introduction

24. These Interpretative Notes are vital to a full understanding of the Guidelines, and

25.

should be read in concert with them. They not only expand upon and provide
an essential interpretation of the Guidelines but also provide examples of good
practices aimed at ensuring the proper functioning of legislation and regulations
for political parties.

Part One (Sections 1-4) of Section B emphasizes the importance of freedom of
association as it relates to the development and regulation of political parties, sets
out general principles for regulation, identifies legitimate grounds for and types
of restrictions, and examines relevant procedural issues. Part Two (Sections 5-7)
focuses on intra-party functioning, including restrictions on party association for
individuals, internal democracy and party functions. Part Three (Sections 8-10)
deals with the role of parties in elections, including issues such as candidacy re-
quirements, appearance on ballots, and the effect of parties in different electoral
systems. Part Four (Sections 11-14) deals with the funding of political parties, while
Part Five (Sections 15-16) examines the system for the regulation of parties and
the restrictions on their dissolution. Annex A contains a list of selected universal
and regional treaties dealing with rights relevant to political party regulation.
Annex B includes selected case citations, while Appendix C provides examples of
other relevant European guidelines on political parties, and Annex D lists selected
examples of party codes of conduct.



Freedom of Association
for Political Parties

The Regulation of Political Parties

Principal Definition of Political Parties

26.

27.

For the purposes of these Guidelines, a political party is “a free association of
persons, one of the aims of which is to express the political will of citizens, includ-
ing through participation in the management of public affairs and the presentation
of candidates in free and democratic elections”. This definition of parties includes
associations at any level” that function in order to present candidates for elections
or exercise political authority through election to governmental institutions.

Although the legal capacity and standing of a political party may vary from state
to state, political parties have rights and responsibilities regardless of their legal
status. While political parties may be governed under laws separate from those
governing general associations, at a minimum, they still retain the basic rights
provided to other associations.

Legal Framework

28. Legal regulations on political parties vary substantially among OSCE participating

states and countries that are members of the Venice Commission. However, the
role and function of political parties in a democratic system should ideally be
defined in the highest legal order of the state, to ensure the stability and relative
permanence of these provisions. Additionally, as constitutional provisions are
often general in nature and may provide overly broad discretion for implementa-
tion, many states undertake to provide specific legislation dealing with the proper
regulation and protection of political parties. Legal regulations that affect basic
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30.

31.

31

rights of political parties should be addressed by parliamentary legislation and not
by regulations issued by an administrative authority.

A specific law for political parties is not a requirement for a functioning democracy.
In fact, a report compiled by the Council of Europe’s Venice Commission on the
different regulatory practices of OSCE participating States in the realm of political
parties determined that such legislation is not necessary for the proper functioning
of democracy, and may be most effective when quite minimal in its scope.” Where
regulations are enacted, they should not unduly inhibit the activities or rights of
political parties. Instead, legislation should focus on facilitating the role of parties
as potentially critical actors in a democratic society and ensuring the full protec-
tion of rights relevant to their proper functioning. While a specific law for political
parties is not required, political parties must at a minimum retain the same basic
rights afforded other associations, as well as the rights to nominate candidates and
participate in elections.

Parliamentary laws regulating political parties should be developed in conform-
ity with both international human rights obligations and relevant jurisprudence.
States commit themselves to such obligations through their ratification or adop-
tion of international treaties.”

A set of identified universal and regional legal instruments form the basis for
assessment of a state’s obligations relevant to the functioning of political par-
ties. The International Covenant on Civil and Political Rights (ICCPR) and the
European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) are the two main legally binding instruments applicable to
states in this regard. In addition, the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW) is integral to understanding the state’s
rule in ensuring gender equality with regards to political parties. Further, the rights
and protections articulated in these legally binding documents are reiterated in
customary international law through the Universal Declaration of Human Rights
(UDHR). In addition, there are a number of commitments politically binding on
OSCE participating States that are relevant to a full understanding of these is-
sues. Such instruments include, most notably, the Document of the Copenhagen
Meeting of the Conference on the Human Dimension of the CSCE (Copenhagen
Document).?® The Council of Europe (through both the Committee of Ministers
and the Parliamentary Assembly), the European Commission on Democracy
through Law (Venice Commission) and other bodies of the Council of Europe?”
have also published a number of guiding documents that can provide an under-
standing of good practice with regards to legislation concerning political parties.
Recent additions to this body of instruments are the United Nations Convention
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32.

against Corruption and the 1999 Council of Europe Criminal Law Convention on
Corruption?,

Relevant excerpts from the above documents, as well as selected other universal
and regional instruments applicable to the discussion of political parties’ role and
function in democratic societies, can be found in Annex A to this document. Annex
B further provides an illustrative list of relevant European Court of Human Rights
case decisions, while Annex C provides a list of Council of Europe documents as
referenced above.

Relevent Rights and Legal Status

33.

34.

35-

36.

The rights to free association and free expression and opinion are fundamental
to the proper functioning of a democratic society. Political parties, as collective
instruments for political expression, must be able to fully enjoy such rights.

The right of political parties to free association should be accorded protection in
a state's constitution or by parliamentary act. This protection should include both
a statement of the right as well as the obligation for its defence, as a fundamental
precursor to the proper functioning of democracy.

The right of free association has been expressly extended to political parties by
the European Court of Human Rights.? Article 11 of the ECHR (mirrored by Article
22 of the ICCPR) protects the right to associate in political parties as part of the
general freedom of assembly and association, which requires that “everyone has
the right to ... freedom of association with others” without restrictions other than
those that are “prescribed by law and are necessary in a democratic society”.

The case law of the European Court of Human Rights has further established
the relationship between freedom of association and that of free expression and
opinion in a number of judgments (see Refah Partisi [The Welfare Party] and
Others v. Turkey, United Communist Party of Turkey and Others v. Turkey) in
which it states that:
“protection of opinions and the freedom to express them within the mean-
ing of Article 10 of the Convention is one of the objectives of the freedoms
of assembly and association as enshrined in Article 11. That applies all the
more in relation to political parties in view of their essential role in ensuring
pluralism and the proper functioning of democracy.”
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38.

39-

40.

41.

33

Freedom of expression and opinion (Article 10 of the ECHR and Article 19 of the
ICCPR) is partially dependent upon free association. As such, freedom of associa-
tion must also be guaranteed as a tool to ensure that all citizens are able to fully
enjoy their rights of expression and opinion, whether practiced collectively or
individually.

One function of political parties is to present candidates in elections. Thus, it is
necessary that legislation protects the rights to elect and be elected, which are
provided for by both international and regional instruments.

The regulatory framework should clearly define the legal status of political parties
and grant them legal status as a unique form of association.

Parties should be given legal standing to present suits at law in cases alleging a
violation of protected rights at any level of party formation. For instance, in cases
of violations against the rights of a local-level party branch, it may be allowable for
the national-level party to initiate legal proceedings in the name of the party as a
whole.

As legal entities with a set of specific rights and obligations, party members
should also have recourse within the civil law system against abuse of a party's
contractual obligations to its members (as such exist), but only after exhausting
internal dispute-resolution mechanisms. Such recourse may be in addition to
the development of internal party structures for the adjudication of intra-party
disputes. However, as political parties are private associations (although they play
an important role in public life), legal regulation of intra-party disputes must not
infringe upon the free functioning of political parties in regards to their decision-
making procedures or policies.

The Importance of Political Parties as Unique Associations

42.

Parties have been developed as the main vehicle for political participation and
contestation by individuals, and have been recognized by the European Court
of Human Rights as vital to the functioning of democracy.* The Parliamentary
Assembly of the Council of Europe has further recognized that political parties
are “a key element of electoral competition, and a crucial linking mechanism be-
tween the individual and the state”, by “integrating groups and individuals into the
political process...".?® As required by paragraph 3 of the Copenhagen Document,
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political pluralism, as fostered by competition and opposition parties, is critical to
the proper functioning of democracy.

General Principles

Presumption in Favour of Political Party Formation and Non-dissolution

43.

44.

As basic and fundamental rights, freedom of association and the inter-dependent
right of freedom of expression should, insofar as possible, be enjoyed free from
regulation. Any activities regarding association with and the formation of political
parties that are not expressly forbidden by law should, therefore, be considered
permissible. The law should not forbid a political party from advocating a change
to the constitutional order of the state.?® As protected in paragraph 7.6 of the
Copenhagen Document, the right to establish and participate in political parties
should be available to all individuals, free from requirements or undue regulation.
States should enact and implement legislation respecting the general presumption
in favour of the formation, functioning and protection from dissolution of political
parties. In states that choose not to enact specific legislation regarding political
parties, it should be ensured that such rights are adequately protected in regula-
tions applicable to general associations.

As political parties are integral vehicles for political activity and expression, their
formation and functioning should not be limited, nor their dissolution allowed, ex-
cept in extreme cases as prescribed by law and necessary in a democratic society.
Such limits should be interpreted narrowly by domestic courts or authorities, and
the state should put in place adequate measures to ensure that such rights can be
enjoyed in practice.

State’s Duty to Protect Free Association for Political Parties

45.

46.

As determined by Article 11 of the ECHR (and Article 22 of the ICCPR), OSCE
participating States have a duty to protect the right of individuals to associate with
and freely form political parties. The right to form a political organization is also
specifically granted under paragraph 7.6 of the Copenhagen Document.?

The state’s duty to protect free association for political parties extends to cases
where a party espouses ideas that are unpopular. Further, paragraph 7.6 of the
Copenhagen Document commits states to ensure that all parties, including those
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that present unpopular ideas, are able to compete with one another on an equal
basis in law. As such, states may not deny such parties an equal opportunity to
compete in elections or receive legally prescribed funding.?®

Commitment to Non-violence

47.

48.

Parties in democratic systems must reject the use of violence as a political tool
and should not advocate or resort to violence, maintain their own militias or use
hate speech as a political tool. Parties should not seek to disrupt meetings of rival
parties, nor should they hinder the free-speech rights of those with opposing
views. Parties that make a commitment to non-violence in politics have a right
to expect the same from others, and to expect that state authorities will protect
them if this commitment is not respected. In addition, parties have the right to
expect that their supporters will be able to assemble freely, that they will be able
to communicate party views in non-violent ways, and that these opinions will not
be summarily blocked from receiving proportionate media coverage, especially
by the state-run media. The state must ensure that there is adequate protection
against violence for candidates and supporters of political parties.

Freedom of association should be protected even with regards to the relationships
between individuals and associations. In a democracy, the right to counter-
demonstrate cannot extend to inhibiting the exercise of the right of association.?
As stated by the European Court of Human Rights in the case of Ouranio Toxo et
autres c. Gréce, para. 37:
“It is incumbent upon public authorities to guarantee the proper function-
ing of an association or political party, even when they annoy or give
offence to persons opposed to the lawful ideas or claims that they are
seeking to promote. Their members must be able to hold meetings without
having to fear that they will be subjected to physical violence by their op-
ponents. Such a fear would be liable to deter other associations or political
parties from openly expressing their opinions on highly controversial issues
affecting the community.”

Legality

49.

Any restrictions on free association must have their basis in law in the state consti-
tution or parliamentary act, rather than subordinate regulations, and must in turn
conform to relevant international instruments. Such restrictions must be clear,
easy to understand, and uniformly applicable to ensure that all individuals and
parties are able to understand the consequences of breaching them. Restrictions
must be necessary in a democratic society, and full protection of rights must be
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assumed in all cases lacking specific restriction. To ensure that restrictions are not
unduly applied, legislation must be carefully constructed to be neither too detailed
nor too vague.

Proportionality

50.

51.

52.

Any limitations on political parties that restrict their right to free association must
be constructed to meet the specific aim pursued by the authorities. Further, this
aim must be objective and necessary in a democratic society. The state has the
burden of establishing that limitations promote a general public interest unable
to be fulfilled absent the limitation. Regulation of political parties should be
implemented with restraint, acknowledging that the allowable limitations to the
right of free association for political parties have been narrowly interpreted by the
European Court of Human Rights.

Any limitation on the formation or regulation of the activities of political parties
must be proportionate in nature. Dissolution or refusal of registration should only
be applied if no less restrictive means of regulation can be found. Dissolution is the
most severe sanction available and should not be considered proportionate except
in cases of the most significant violations. In Parliamentary Assembly of the Coun-
cil of Europe (PACE) Resolution 1308 (2002), PACE stated in paragraph 11 that “a
political party should be banned or dissolved only as a last resort” and “in accord-
ance with the procedures which provide all the necessary guarantees to a fair trial”.

Paragraph 24 of the OSCE Copenhagen Document states, regarding proportionality:
“The participating States will ensure that the exercise of all the human
rights and fundamental freedoms set out above will not be subject to any
restrictions except those which are provided by law and are consistent with
their obligations under international law, in particular the International
Covenant on Civil and Political Rights, and with their international com-
mitments, in particular the Universal Declaration of Human Rights. These
restrictions have the character of exceptions. The participating States will
ensure that these restrictions are not abused and are not applied in an ar-
bitrary manner, but in such a way that the effective exercise of these rights
is ensured. Any restriction on rights and freedoms must, in a democratic
society, relate to one of the objectives of the applicable law and be strictly
proportionate to the aim of that law.”

Proportionality should be considered on the basis of a number of factors,**

including:

e The nature of the right in question;

e The purpose of the proposed restriction;
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e The nature and extent of the proposed restriction;

e The relationship (relevancy) between the nature of the restriction and its
purpose; and

¢ Whether there are any less restrictive means available for the fulfilment of the
stated purpose in light of the facts.

Non-discrimination

53.

54.

55-

Freedom of association and freedom of expression, including in the formation
and functioning of political parties, are individual rights that must be respected
without discrimination. The principle that fundamental human rights are appli-
cable to all within a state’s jurisdiction, free from discrimination, is essential to
ensuring the full enjoyment and protection of such rights. Non-discrimination is
defined in Articles 2 and 26 of the ICCPR and Article 14 of the ECHR, as well as in
a number of other universal and regional instruments, such as CEDAW.>'Notably,
however, Article 14 of the ECHR defines discrimination to be unlawful only in the
enjoyment of any right protected within convention. It is Protocol 12 of the ECHR
that broadens the principle of non-discrimination, developing a fundamental and
free standing obligation that:
“The enjoyment of any right set forth by law shall be secured without dis-
crimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”

Article 7 of the Council of Europe Framework Convention on National Minorities
requires that “[State pJarties shall ensure respect for the right of every person
belonging to a national minority to freedom of peaceful assembly, freedom of
association, freedom of expression...”. Further, the United Nations Declaration
of the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities states that “[ p]ersons belonging to minorities may exercise their rights...
individually as well as in community with other members of their group, without
any discrimination” (Article 3(1)). Such instruments fully guarantee the right to
form and associate with political parties to all members of minority groups within
a country'’s jurisdiction.

Women are likewise guaranteed equal protection of all rights by a number of
international instruments. Article 3 of the United Nations Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) requires
that states take “all appropriate measures, including legislation, to ensure the
full development and advancement of women, for the purpose of guaranteeing
them the exercise and enjoyment of human rights and fundamental freedoms
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56.

57

58.

on a basis of equality with men”. Further, Article 4 of CEDAW makes clear that
special measures taken by states to ensure the de facto equality of women “shall
not be considered discrimination...but shall in no way entail as a consequence
the maintenance of unequal or separate standards”. The Committee of Ministers
of the Council of Europe, in Recommendation 2003(3), also calls upon member
states to “support, by all appropriate measures, programmes aimed at stimulating
a gender balance in political life and public decision making initiated by women's
organisations and all organisations working for gender equality”. The principle
of equal participation of women and men in political life was reaffirmed by the
Council of Europe’s Committee of Ministers in its Declaration “Making Gender
Equality a Reality” (CM(2009)68), in which members states are urged to “enable
positive action or special measures to be adopted in order to achieve balanced
participation, including representation, of women and men in decision-making in
all sectors of society, in particular in the labour market and in economic life as well
as in political and public decision-making”. Even more recently, in Recommenda-
tion 1899(2010), entitled “Increasing women'’s representation in politics through
the electoral system”, the Parliamentary Assembly of the Council of Europe en-
courages the member states to increase women'’s representation by introducing
quotas.

Article 26 of the ICCPR has been interpreted to include a requirement for non-
discrimination on the basis of sexual orientation on the grounds of “sex”.?? In
addition, discrimination on the basis of sexual orientation is prohibited by the
European Union Charter of Fundamental Rights (Article 21(2)). In light of this,
states should understand that sexual orientation is also a category protected by
the principle of non-discrimination.

Non-discrimination includes a prohibition of both direct and indirect discrimi-
nation, requiring that all persons receive equal protection of the law (ICCPR
Article 26). While direct discrimination refers to acts or regulations that clearly
foster inequality, indirect discrimination includes acts or laws that, while not dis-
criminatory on their face, lead to unequal treatment or results. Such discrimination
is often more pervasive and more difficult to prevent than its direct counterpart.
Therefore, in relation to the establishment and activities of political parties, all
regulatory decisions must ensure equal treatment and be based upon the same
laws and regulations equally applied in all cases.

Within the political realm, requirements for equality may be interpreted to be
absolute (equal) or made on a proportional or “equitable” basis (for instance,
determined by the number of seats a party holds in parliament). This secondary
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definition should not be considered discriminatory as long as it is based on objec-
tive and reasonable grounds.

The potential cumulative effects of discrimination must also be recognized. An in-
dividual may at times be impacted by several discriminatory factors. For instance,
female members of ethnic minorities often find themselves doubly disadvantaged
with regards to political and social rights. When several discriminatory grounds
(such as gender, ethnicity and age) intersect, they may produce new and unfore-
seen effects, inadequately addressed through measures aimed at addressing only
one such ground. Therefore, legal and regulatory frameworks should give careful
attention to the existence of such cumulative effects and potential preventative
measures.

Similarly, state authorities should treat political parties on an equal basis and,
as such, remain neutral with regards to the establishment, registration (when
applicable) and activities of political parties. Authorities should refrain from any
measures that could privilege some political parties and discriminate against oth-
ers. All political parties should be given opportunities to participate in elections
free from distinction or unequal treatment by authorities.

Internal Party Functions

61.

62.

Although not required by law, it is recognized as good practice that the internal
functions of political parties should respect the principles of non-discrimination
and equality.** Such principles may include measures to ensure party qualifica-
tions for membership, candidacy and party activities that provide for the equal
participation of women and minorities. While not legally mandated, such steps are
seen as good practice, given that both women and minorities have been subject to
historical inequalities that require redress in the OSCE region and globally.

The internal functions of political parties should generally be free from state
interference. Internal political party functions are best regulated through the
party constitutions or voluntary codes of conduct elaborated and agreed to by
the parties themselves.
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Regulation of Political Parties

Legitimate Means of Regulating Political Parties

63.

64.

Any limitations on the exercise of free association and expression through the
activities and formation of political parties must be consistent with relevant pro-
visions in the international and regional instruments, including the ICCPR and
ECHR. The set of legitimate grounds under which freedom of association may be
limited is restricted to:
“such as are prescribed by law and are necessary in a democratic society
in the interests of national security or public safety, for the prevention of
disorder or crime, for the protection of health or morals or for the protec-
tion of the rights and freedoms of others”.>*

Further, the European Court of Human Rights has consistently ruled that, due to
their important role in the functioning of democracy, limitations on the formation
of political parties should be used with extreme restraint and only when necessary
in a democratic society. Given the requirements of proportionality, it must further
be proved that any limitation is the least restrictive way of achieving a legitimate
regulatory aim. Some OSCE participating States do not prescribe any require-
ments for political party registration or regulation of party activities. However,
given administrative necessities related to the functioning of democracy, it is fully
justified for a state to enact regulations (often only procedural in nature) for politi-
cal party registration and formation.

Political Party Registration

65.

66.

There are states in the OSCE region that do not require the registration of politi-
cal parties. The proper functioning of democracy in many such states illustrates
that requirements for registration are not necessary for a democratic society.*
However, the European Court of Human Rights has consistently ruled that re-
quirements for registration do not, in themselves, represent a violation of the right
to free association. As political parties may obtain certain legal privileges, based
on their legal status, that are not available to other associations, it is reasonable to
require the registration of political parties with a state authority.

While registration as a political party is required, substantive registration re-
quirements and procedural steps for registration should be reasonable. Where
such registration requirements exist, they should be carefully drafted to achieve
legitimate aims necessary in a democratic society.
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A case study of different registration requirements of OSCE participating states
previously conducted by the Venice Commission illustrates the points above,
indicating that:
“There are no registration requirements in Germany, Greece or Switzer-
land... In Denmark and The Netherlands, political parties are not obliged to
register, but certain formalities are required in order for them to participate
in elections. In Ireland, registration simply enables a party to post its name
alongside those of its candidates, while in Sweden it protects the party’s
exclusive right to use the name.
In some states where political parties are required to register this is merely
a formality, as in Austria, Spain, Uruguay or Norway, where the only
condition is to produce 5000 signatures. In other countries, however, the
authorities make sure that the party fulfils the material requisites applica-
ble to political party activities (this is the case, for example, in the Czech
Republic, Latvia, Poland and Russia).”®

Grounds for denying a party registration must be clearly stated in law and based
on objective criteria. Where parties can be denied registration for administrative
reasons, such as the failure to meet a deadline, such administrative requirements
must be reasonable and well known to parties. Clearly established deadlines and
procedures for registration are necessary to minimize the negative impact of deni-
als of party registration for purely administrative reasons. Further, where existing
registration requirements are changed, such changes should not result in the
revocation of the registration status of a political party. Parties registered under
previous registration legislation should be able to maintain their status as politi-
cal parties and given a reasonable opportunity to supplement their registration
documents.

Deadlines for deciding registration applications should be reasonably short to
ensure realization of the right of individuals to associate. Expeditious decisions
on registration applications are particularly important for new parties seeking to
present candidates in elections. Deadlines that are overly long constitute unrea-
sonable barriers to party registration and participation.

It is reasonable that legislation regarding political party registration require that
the state be provided with basic information regarding the political party. For
example, such regulations may require a statement of the party’s permanent ad-
dress and the registration of party names and symbols to limit possible confusion
on the part of voters and citizens. Some states prohibit the use of names and
symbols associated with national or religious institutions. These types of regis-
tration requirements are reasonable. Regulation of party names and symbols to
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71.

72.

73

avoid confusion is also important in enabling the state to ensure a duly informed
electorate, able to exercise free choice.

In many states the registration of political parties presents a number of advantages
to parties. For example, registration may be required to receive state funding,
ensure the provision of public media airtime, or for access to the ballot during elec-
tions. Registration may also be required for the acquisition of legal identity on the
part of a party, which may be a requirement in some states to open bank accounts or
hold property. An additional advantage of such registration may be the protection
provided for party names and logos. Advantages given to registered parties are not
discriminatory as long as there is equal opportunity to register as a political party.

Some states require political parties to publicly file a party constitution upon regis-
tration. While such a requirement is not inherently illegitimate, states must ensure
that this requirement is not used to unfairly disadvantage or discriminate against
any political party. Such a requirement cannot be used to discriminate against the
formation of parties that espouse unpopular ideas. In Refah Partisi (The Welfare
Party) and Others v. Turkey, the European Court of Human Rights found Article
10 of the ECHR extends protection “not only to ‘information’ or ‘ideas’ that are
favourably received or regarded as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb”. Thus, a party’s application for registra-
tion should not be denied on the basis of a party constitution that espouses ideas
which are unpopular or offensive.

It is a legitimate requirement that political parties provide basic information with
their application for registration defining their organizational structure. This is
necessary given the need for responsible persons to be identified within the party
for the receipt of communications from the state and for the operational oversight
of certain activities, such as elections.

Registration Fees

74-

75-

The payment of reasonable registration fees for the establishment of a political
party is an acceptable requirement. However, registration fees should not be en-
acted to restrict party formation. For instance, in many states where registration is
only a formality and does not provide distinct privileges or require the provision of
state resources to a political party, the imposition of registration fees may appear
unnecessary.

Registration fees should never be of such an amount as to prevent the registration
of legitimate parties. Registration fees that are excessive may be deemed discrimi-
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natory, as they limit the rights of citizens without adequate resources to associate
and stand for election as protected under human rights instruments. As with other
regulations on political parties, registration fees must be applied objectively to all
parties. States should also provide for non-monetary methods for registration,
such as expression of minimum support through the collection of signatures.
Alternative non-monetary methods should be available, as registration should
be determined based on a minimum level of support and not financial status.

Minimum Support

76.

77

Many OSCE participating States require proof of minimum levels of support,
on the basis of the collection of signatures, prior to registering a political party.
Minimum requirements vary greatly among states, but are usually determined as
a percentage of the population. Although limitations based on minimum support
established through the collection of signatures are legitimate, the state must
ensure they are not so burdensome as to restrict the political activities of small
parties or to discriminate against parties representing minorities. Given variances
in the size and nature of states throughout the OSCE region, it is generally best
that the minimum number to establish support be determined, at least at the
local and regional level, not as an absolute number but, rather, as a reasonable
percentage of the total voting population within a particular constituency. Some
states provide a lower numerical requirements for a political party formed by a
parliamentarian, as their obtainment of elected office may serve as an inference of
support. Minimum support for a party may be established either through active
party membership or through an expression of support, such as the collection of
signatures. Legislation should clearly state the means by which support must be
evidenced.

Where the collection of signatures is required to illustrate a minimum level of
citizen support, parties must be provided with clear deadlines and a reasonable
amount of time for the collection of such signatures, as well as an opportunity to
submit additional signatures if necessary. While lists of signatures can be checked
for verification purposes, this practice can be abused and, as such, should be
carefully regulated, including with regard to the publication of lists and who has
standing to present challenges to them. If verification is deemed necessary, the
law should clearly state the process for such verification and ensure it is fairly
and equally applied to all parties. In order to enhance pluralism and freedom of
association, legislation should not limit a citizen to signing a supporting list for only
one party. Such a limitation is too easily abused and can lead to the disqualifica-
tion of parties who in good faith believed they had fulfilled the requirements for
registration.
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78.

79-

Minimum levels of support may also be established on the basis of party
membership, as opposed to the collection of signatures. However, when party
membership is the criterion upon which support is based, it is even more critical
that the minimum number of members required to establish a party is reasonable
and not overly burdensome. Verification of party signature-support lists maybe
necessary to determine their accuracy, but should be designed to ensure equality
and fairness in application.

The Council of Europe’s Venice Commission has emphasized the need for strik-
ing a balance in the regulation of the collection and verification of signatures to
establish a sufficient level of minimum support.*’ The privacy of supporters should
be taken into consideration and balanced against the need to verify the accuracy
of the support signatures.

Geographic Location

8o.

81.

Provisions regarding the limitation of political parties that represent a geographic
area should generally be removed from relevant legislation. Requirements bar-
ring contestation for parties with only regional support potentially discriminate
against parties that enjoy a strong public following, but whose support is limited
to a particular area of the country. Such provisions may also have discriminatory
effects against small parties and parties representing national minorities.

A requirement based on the geographic distribution of party members can also
potentially represent a severe restriction of political participation at the local
and regional levels that would be incompatible with the right to free association.
Geographic considerations should not be included in the requirements for the
formation of a political party, nor should a political party based at a regional or
local level be prohibited.

Regulation of Inter-State Parties

82.

Limitations on the interaction and functioning of political parties at an inter-state
level are unjustifiable and should be avoided in all relevant legislation. The Co-
penhagen Document clearly presents the requirement that associations, including
political parties, be able to communicate freely and co-operate with similar asso-
ciations at the international level, including, as appropriate, through the provision
of financial assistance.? This open communication and relationship between par-
ties at an inter-state level is further supported by the Council of Europe’s Venice
Commission, which has stated that:
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“The practice of international co-operation among parties sharing the
same ideology is a widespread one. Some parties have projected further
their international dimension by assisting sister parties in third countries. In
the past, these practices assisted, for instance, the democratic consolidation
in a number of European countries. Whenever this assistance is compatible
with national legislation and in line with ECHR principles and European
standards, it must be welcomed as a good practice, since it contributes to
creating solid democratic party systems.” >

Therefore, legislation that precludes free interaction between international branch-
es of political parties is contrary to good practice and obligations to protect the
right to free association. Therefore, political parties should be free to enjoy commu-
nication with others who share their ideals at the national and international level.

Regulatory Measures to Ensure Non-discrimination

84. Legislation on political parties can promote, through the establishment of entice-

8.

ments, the full participation and representation of women and minorities in the
political process. A state may, for instance, allow parties representing national
minorities to be formed with lower levels of citizen support. Such measures are
not to be considered discriminatory, as they are compatible with international and
regional instruments allowing for special measures to be taken to ensure de facto
equality and support the full participation of women and minorities in public life.*

A number of countries have introduced electoral gender quotas in recent years,
and voluntary gender quotas are applied many others. Many member states of the
Council of Europe and participating States of the OSCE have introduced manda-
tory legal quotas for national parliaments, including Albania, Belgium, Bosnia
and Herzegovina, France, Armenia, the Former Yugoslav Republic of Macedonia,
Serbia, Portugal, Slovenia and Spain. These quotas differ considerably with regard
to the minimum percentage of either gender required among candidates, ranging
from 15 per cent to 5o per cent. A few countries also provide for specific places
within the order of party lists. In Serbia, for instance, every fourth position must
be filled with the under-represented gender; in Bosnia and Herzegovina there
must be one candidate from the under-represented gender among the first two
positions on the list, two among the first five, and three among the first eight; and
in Belgium, the top two positions on party lists may not be filled by candidates of
the same gender. In about 30 Council of Europe member states, one or more politi-
cal parties have adopted voluntary quotas in order to guarantee that a minimum
proportion of candidates are women.*
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Requirements for Retention of Party Registration

86.

87.

88.

Once party registration is approved, requirements for retaining registration
should be minimal. However, requirements for continuing to receive certain
benefits from the state, such as public financing or ballot access in elections, may
be higher than requirements for maintaining registration as a political party. Loss
of registration, as opposed to the loss of state benefits, due to failure to submit
financial forms or other required reports or forms should be limited to cases of
serious legal violations and carried out according to clearly defined procedures.
Where legislation provides for the loss of registration status, it should also state
clear procedures and requirements for parties to re-register.

It is good practice that states also provide an avenue by which political parties
may make minor changes to their registration information, such as primary office
address or name of official contact, through a simple process of notification, rather
than requiring them to re-register.

In some states, a political party that does not meet a minimum-results threshold in
an election loses its status as a registered political party. This practice is far from
ideal and should not be included in relevant legislation. If a party originally met all
requirements for registration, then it should be able to continue party activities
outside of elections. At a very minimum, rather than losing their rights as formal
associations, parties that do not receive adequate support in an election should be
able to continue their association under the laws governing general associations.
Such parties may validly be excluded from benefits associated with being an active
political party (for example, state subsidies) but should not lose the basic rights
(i.e., freedom of assembly and association) awarded to all public associations.

Prohibition or Dissolution of Political Parties

Legality

89.

Prohibition or dissolution of a political party is more serious interference than de-
registration (loss of registered status). Prohibition or dissolution is a complete ban
on the party’s existence. In paragraph 11 of Resolution 1308(2002), on “Restrictions
on political parties in the Council of Europe’s member states”, the Parliamentary
Assembly of the Council of Europe (PACE) stated that “restrictions on or dissolu-
tion of political parties should be regarded as exceptional measures to be applied
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in cases where the party concerned uses violence or threatens civil peace and
the democratic constitutional order of the country.” Thus, the opportunity for
a state to dissolve a political party or prohibit one from being formed should be
exceptionally narrowly tailored and applied only in extreme cases. Such a high
level of protection has been deemed appropriate by the European Court of Hu-
man Rights, given political parties’ fundamental roles in the democratic process.*

Universal and regional human rights instruments recognize valid reasons for
restrictions to be placed on the freedom of association, including those of public
order, public safety, protection of health and morals* of the society, national secu-
rity (including measures intended to counter terrorism and extremism),* and the
protection of the rights and freedoms of others. In all cases, such measures must
be objective and necessary in a democratic society. However, as the most severe
of available restrictions, the prohibition or dissolution of political parties is only
applicable when all less restrictive measures have been deemed inadequate.

Proportionality

91

Strict considerations of proportionality must be applied in determining if prohibi-
tion or dissolution of a party is justified. As the PACE has noted, “as far as possible,
less radical measures than dissolution should be used”.** Thus, the proportionality
principle applies, and it must be shown by the state that no less-restrictive means
would suffice.

Restrictions on Prohibition or Dissolution

92.

93.

As noted above, the possibility to dissolve or prohibit a political party from form-
ing should be exceptionally narrowly tailored and applied only in extreme cases.
Political parties should never be dissolved for minor administrative or operational
breaches of conduct. Lesser sanctions must be applied in such cases. Nor should
a political party be prohibited or dissolved because its ideas are unfavourable,
unpopular or offensive. If the party concerned does not use violence and does not
threaten civil peace or the democratic constitutional order of the country, then
neither prohibition nor dissolution is justified*c.

The fact alone that a party advocates a peaceful change of the constitutional order
is not sufficient to justify its prohibition or dissolution. Political parties must be
able to promote a change in the law or the legal or constitutional structures of the
state, provided that the means used for this promotion are legal and compatible
with fundamental democratic principles.
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94-

95-

96.

Dissolution of political parties based on the activities of party members as indi-
viduals is incompatible with the protections awarded to parties as associations.
This incompatibility extends to the individual actions of party leadership, except
those cases in which these persons can be proven to act as representatives of the
party as a whole. For dissolution to be applicable it must be shown that it was the
party’s statutory body (not individual members) who undertook objectives and
activities requiring such dissolution.* A party cannot be held responsible for the
action taken by its members if such action is contrary to the party constitution or
party activities.*®

Actions undertaken by particular individuals within a party membership, when not
officially representing the party, should be attributed only to those individuals. In
such cases, appropriate civil and criminal sanctions may be enacted against such
individuals.

The Venice Commission has found that, upon completing a survey of national
legislation relating to the regulation of political parties, where allowed at all,
prohibition and dissolution are applicable only in extreme cases, including the
following: posing a threat to the existence and/or sovereignty of the state; posing
a threat to the basic democratic order; the use of violence to threaten the territorial
integrity of the state; incitement of ethnic, social or religious hatred; and using
or threatening the use of violence.” Even where such reasons for prohibition or
dissolution are listed in legislation it is important to note that prohibition must
meet the strict standards for legality and proportionality discussed above in order
to be justified.



Internal Functioning
of Political Parties

Internal Party Democracy

97.

98.

Due to the important role that parties play as actors in a democracy, some OSCE
participating States have legislated requirements that certain internal party func-
tions be democratic in nature. The basis and applicability of such legislation must
be carefully considered. Regulation of internal party functions, where applied,
must be narrowly constructed as to not unduly interfere with the right of parties
as free associations to manage their own internal affairs.

However, as parties contribute to the expression of political opinion and are instru-
ments for the presentation of candidates in elections, some regulation of internal
party activities can be considered necessary to ensure the proper functioning of
a democratic society.*® The most commonly accepted regulations are limited to
requirements for parties to be transparent in their decision-making and to seek
input from their membership when determining party constitutions and choosing
candidates.

Gender Equality

99.

The small number of women in politics remains a critical issue that undermines the
full functioning of democratic processes. In many states, the percentage of seats
women occupy in parliament is in the single digits, and the European average is
only 18 per cent.* Specific measures to ensure women have an adequate opportu-
nity to compete in elections (see section IlI) and be represented in elected bodies
should be considered for internal party rules. This would be consistent with PACE
Recommendation 1899(2010), on “Increasing women’s representation in politics
through the electoral system”, in which the Committee of Ministers of the Council
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of Europe encouraged the member states to increase women'’s representation by
introducing quotas.

100. The creation of a specific “women’s section” or “gender division” of a party is

101.

102.

103.

sometimes used as a tool to promote greater gender equality. Such sections or
divisions can make great strides in ensuring women's participation by allowing
women an opportunity to discuss issues of common concern, as well serving as
a forum for expertise-building activities. While, at times, these bodies can work
against the interest of women, by marginalizing or sidelining them within the party,
the creation of such bodies should generally be considered a positive measure to
ensure women's equal participation and knowledge of gender equality issues.2

In respecting universal and regional instruments designed to ensure equality for
women, as well as general principles for non-discrimination, legislation should
endeavour to ensure that women are able to participate fully in political parties as
a fundamental means for the full enjoyment of their political rights. In accordance
with CEDAW Article 4, special measures should be taken, which might include
provisions such as the adoption of quotas for representation, requirements for
gender-balance on boards tasked with selecting candidates, the introduction of
gender-neutral selection criteria, or specialized training programmes. Voluntary
quotas that are not legally mandated but included in party constitutions have also
proven effective in ensuring the representation of women.

According to the Venice Commission and the Committee of Ministers of the
Council of Europe, electoral gender quotas can be considered an appropriate and
legitimate measure to increase women'’s parliamentary representation. In the dec-
laration “Making Gender Equality a Reality”, in 2009, the Committee of Ministers
urged member states to enable positive action or special measures to be adopted
in order to achieve balanced representation in political and public decision-making.
In OSCE Ministerial Council Decision No. 7/09, “Women'’s Participation in Political
and Public Life”, the participating States are called on to “consider possible legisla-
tive measures, which would facilitate a more balanced participation of women
and men in political and public life and especially in decision-making”, and to
“encourage all political actors to promote equal participation of women and men
in political parties, with a view to achieving better gender-balance representation
in elected public offices at all levels of decision-making”. All such steps should be
considered good practice.

Where applicable, special measures may also include training and capacity-build-
ing programmes developed for female members and potential candidates, prior
to their selection, to ensure they have an equal opportunity to serve as candidates
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and to be elected. These training programs may include a system of mentoring
for inexperienced new members (including women and minorities) as well as
gender-sensitive training courses for new members to promote non-discrimina-
tory working relations and respect for diversity in work and management styles.
Similar programs and specific measures to ensure minority participation should
also be enacted. Legislation may require such training as a measure to ensure de
facto equality for women and to minimize the effect of historical inequalities in
political life.>*

Special measures for women may also include the adoption, implementation
and evaluation of gender-equality strategies, plans and programmes at differ-
ent levels, including specific action plans to achieve balanced participation and
representation of women and men in internal political party offices. Moreover,
the establishment of target groups, time-frames and benchmarks for the effective
implementation of gender-equality plans, including specific action plans, may also
be included.

The participation of women in political party activities can be enhanced by rec-
ognizing and considering the family responsibilities of party members. Family
responsibilities may be factor that deters some members from participating in
party activities. Efforts to schedule party meetings so that they do not conflict
with members’ family responsibilities and the provision of childcare facilities may
facilitate participation in party activities.

Role of Minorities

106.

107.

108.

In accordance with Article 4(2) and Article 15 of the Council of Europe’s Framework
Convention on the Protection of National Minorities, legislation may oblige state
authorities to allow for the full and equal participation of minorities in political life.
As a good practice, political parties should voluntarily endeavour to ensure the
presentation of issues relevant to national minorities in party programs.

The adoption of specific initiatives aimed at the promotion of minority participa-
tion is crucial to ensuring that requirements for equal representation of minorities
are more than theoretical. Internal party measures designed to foster the repre-
sentation of minorities may serve as the basis for particular legislative incentives
that would be consistent with the Framework Convention for the Protection of
National Minorities.

Political parties may consider taking a variety of measures to support minority
participation, including the creation of advisory committees on minority issues,
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training and recruitment programmes focused on national minorities, and provi-
sions requiring minority membership on internal party committees and candidate
lists. All such steps are considered good practice.*®



Party Structure and Activities

Internal Party Rules

109. Legislation regarding political parties does not necessarily have to require the

110.

111.

12.

creation or publication of party constitutions. However, such constitutions are
legally required in some OSCE participating States and can be an important step
in ensuring a party’s commitment to equality and non-discrimination. Party con-
stitutions in some OSCE participating States include voluntary quotas to ensure
equal opportunity for women. The adoption of voluntary quotas is an exemplary
effort on the part of such parties and should be viewed positively.

Party constitutions can also be important to ensure party membership is informed
of their rights and responsibilities. As such, party constitutions should be approved
through a participatory process, such as a party congress, rather than by a party
leader individually, and should be made widely available to party membership.

Party constitutions generally define the rights and duties of party members and or-
ganizations, as well as procedures for the making of decisions. Party constitutions
may also define the responsibilities of parties at the local, regional and national
levels, as well as the relationship between these different bodies.

Party constitutions should ideally provide members who believe that the party's
constitution has been violated with internal avenues of redress. Regulations that
allow access to civil courts should only provide such access following the exhaus-
tion of internal avenues of redress.
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Choosing Party Leadership and Candidates

13.

Parties must be able to select party officers and candidates free of government
interference. Recognizing that candidate selection and the determination of rank-
ing on electoral lists is often dominated by closed entities and old networks of
established politicians, clear and transparent criteria for candidate selection are
needed, in order for new members (including women and minorities) to gain
access to decision-making positions. A gender-balanced composition for selection
bodies should also be commended.

Regulation of the Right to Associate with Political
Parties

Voluntary Nature of Association

14.

115.

116.

It is vital to note that association within political parties must be voluntary in
nature. As indicated by the definition of political parties provided in this text and
as enshrined in the Universal Declaration of Human Rights (Article 20), all citizens
must be free to belong to or abstain from associations as is their preference.
Membership should be an expression of an individual’s free choice to utilize the
collective means of a political party for the full enjoyment of their individual right
to expression and opinion. Legislation should explicitly mandate that no person
may be obliged against their free choice to associate with a political party.

Members of political parties must also be able to cancel their membership at
any time. Cancellation of membership is a key element of the voluntary nature
of association and should occur without fine or penalty. In particular, in the case
of party mergers, splinters or the expression of new platforms, party members
should be allowed the freedom to continue or cease their membership activity as
they see fit.

Individuals are not guaranteed membership in any association based on a com-
mon belief to which they do not subscribe.* It is justifiable for parties to withhold
membership from any applicant who rejects the values they uphold, or who acts
against the values and ideas of the party. Ideally, however, such restrictions of
membership should be carefully constructed so as not to be discriminatory in
nature, and strike a careful balance between this principle of non-discrimination
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and the need for political associations to be based on collective beliefs. In fact,
many parties in the OSCE region have included notice in their party constitutions
that membership is open to all persons who are in agreement with the party’s
fundamental values, irrespective of other conditions.5” Such party constitutions
are exemplary in ensuring party membership is inclusive and non-discriminatory.

Reasonable State Restriction on Free Association for Public Officials

17.

18.

Article 11.2 of the ECHR allows restrictions to be placed by states on the free
association of three categories of persons: police and members of the armed
forces and the state administration. The European Court of Human Rights has
recognized Article 11.2 as justifying restrictions on the political activities of these
categories of persons to ensure their impartiality and the proper functioning of
their non-partisan public offices. Therefore, the partisan political participation
and party membership of public officials may be regulated or denied in order to
ensure that such persons are able to fulfil their public functions free of a conflict
of interest.

Restrictions on the free political association of public officials have been deemed
legitimate and necessary in a democratic society as a means of ensuring the rights
and freedoms of others, particularly the right to representative governance. In
Ahmed v. United Kingdom, 58 the European Court of Human Rights found that no
violation occurred when the United Kingdom restricted certain classes of public-
office holders from engaging in political activities that may imply bias. The Hatch
Act, passed in 1939 in the United States, is another example of such a legitimate
restriction. The Act states that “no officer or employee in the executive branch of
the Federal government, or in any agency or department thereof, shall take any
active part in political management or in political campaigns.” Although generally
legitimate, however, such restrictions may be considered undue infringements if
they are applied in an overly broad manner, such as to all persons in government
service.*®

Unreasonable State Restrictions on Free Association

110.

Membership in multiple political parties at the same time has historically been
discouraged. Free association is a fundamental right that should not be limited by
requirements to only associate with a single organization. Laws that limit party
membership (rather than candidacy) to only one political party must show com-
pelling reasons for doing so. Legislation that limits a person to membership in only
one political party should be assessed carefully and only retained if compatible
with the ECHR. In particular, in states with sub-national party structures that allow
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parties to compete at only the regional or local level, the ability to support multiple
parties is fundamental to the free expression of a voter’s will.

Foreign Nationals or Aliens

120. International obligations recognize nationality and citizenship as reasonable
considerations in the restriction on the rights of political participation (see for
example ECHR Article 16). However, human rights instruments applicable in
the OSCE region provide foreign nationals and stateless persons with the same
general protection of rights as they do citizens. Further, in the particular context
of elections, the European Convention on the Participation of Foreigners in Public
Life at the Local Level® entered into force in 1997, and there is a growing trend
within many European countries to allow foreign residents to vote and stand in
local elections.



Parties in Elections

Role of Candidates and Parties

Electoral Systems

121.

122.

OSCE participating States exhibit a great variety in the choice of electoral and
party systems.® Such choices often depend on the historical and cultural develop-
ment of the specific states. Any guidelines for political party legislation must be
cognizant of this variety and understand that it precludes the enactment of any
blanket solutions or regulations.

A country’s choice of electoral system should be respected as long as it upholds
a minimum standard for democratic elections. As countries enjoy wide latitude in
the development of electoral systems, guidelines for legislation regarding political
parties must recognize the impact that different electoral systems have in this area.
The variety of ways in which political parties are affected by different electoral sys-
tems means that the development of legislation related to political parties requires
careful consideration of the state’s system of governance.

Political Pluralism

123.

124.

Political pluralism is critical to ensuring effective democratic governance and pro-
viding citizens with a real say in choosing how they will be governed. Legislation
regarding political parties should promote pluralism as a means of guaranteeing
the ability for the expression of opposition viewpoints and for democratic transi-
tions of power.

Generally, measures to limit the number of political parties able to contest in an
election are not considered incompatible and can be seen as reasonable in aiding
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125.

the administration of elections and preventing fragmentation. However, legisla-
tion should avoid restricting the number of parties through overly burdensome
requirements for registration or expressions of minimum support. Not only do
such restrictions inherently minimize the free function of political pluralism in so-
ciety, they can easily be manipulated to silence parties or candidates who express
opinions unpopular to those in power.

As another measure to ensure pluralism, the legal framework must provide for
equal treatment for all political parties and candidates, including women and
minority groups. This includes protection of their right to present candidates, as
well as their eligibility to receive political financing and public support.

Partisan Candidates

126.

127.

128.

129.

A major function of political parties is the presentation of candidates for elections,
in an effort to gain and exercise political authority. Candidates are chosen by par-
ties as representatives of party ideals. However, candidacy is also an expression of
an individual’s right to be elected and, as such, the legal regulations on candidates
must ensure a citizen’s individual right to stand in elections.

The individual right to stand in elections may be affected by three sets of rules:
1) those imposed by the state for registration as a candidate; 2) those imposed
internally by the party itself for selecting candidates; and 3) admissible restrictions,
such as age, residency or citizenship requirements. While the first set must not
unduly limit the right of free expression and association for parties, it is good
practice (and one not necessary to regulate through law) that the second set also
respect the need to ensure that candidates are chosen with the support of the
party at large. Internal party rules for the selection of candidates should not be
subject to regulation by the state except for ensuring that selection is consistent
with the political party’s constitution.

During elections, political parties often provide support, funding and campaign
resources for their chosen candidates. Legislation regulating party activities
must allow for the free exercise of such support. While funding and campaign
contributions can be regulated by the state, such regulations must respect the
fundamental right enjoyed by individuals in a party to participate in political life,
including through offering support to a candidate of their choice.

In closed-list electoral systems, parties are able to assign or define the order of
their candidates on an electoral list. This is acceptable, but parties should be pro-
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hibited from changing the order of candidates within an electoral list after voting
has commenced.

Non-partisan (Independent) Candidates

130.

The right of individual candidates to run for office free from association with
a political party is specifically protected by the Copenhagen Document, which
guarantees the “right of citizens to seek political or public office, individually or
as representatives of political parties or organizations, without discrimination”.®?
While parties are seen as central actors in elections, their role cannot be at the
exclusion of or undermine an individual’s right to stand for office. As such, current
legislation in the OSCE region that bans independent candidates from standing in
elections should be revised, and legislation regarding political parties in elections
should include specific mention of the rights of independent candidates to run
for election as well. Regulations regarding ballot access and fees, as well as and
candidacy restrictions for parties should be the same for independent candidates.
These ballot-access rules and fees, however, cannot be at such a high level that
they are achievable only for parties and not for independent candidates. Where
registered political parties are provided state support, such as the provision of
public media airtime, there should be a system of support for independent can-
didates t