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Most legislative assemblies have a set of rules governing the conduct of business, usually deriving from a Constitution, a set of rules (standing orders and resolutions of lasting or temporary effect), sometimes specific laws, and conventions and practices of the legislature. Parliamentary bodies are comprised of human beings, and as a consequence, in a robust or lively assembly, there are occasions when the rules are contravened, sometimes leading to further action. Of course, not every breach of rules leads to further action, particularly from the Presiding Officer, as there are times when corrective action may be more disruptive than a minor breach itself. However, there are other occasions, particularly when the Constitution or an Act of Parliament is contravened, when action must be taken. 

Expulsion of Members 

Beginning with the most serious form of action, some legislatures have the power and the duty to expel Members in certain circumstances. Presentations have been made previously by colleagues from India, and the Association has been advised of legislation then prevailing in New Zealand, relating to loss of parliamentary membership following defection from the party in whose name members had obtained their legislative mandate. 

The Australian Parliament no longer possesses the power to expel one of its Members. Section 8 of the Parliamentary Privileges Act 1987 provides that a House does not have power to expel a member from membership of the House. However, prior to the Act, the House had expelled a Member on only one occasion, in 1920. On 11 November 1920, the Prime Minister moved that a Member be expelled from the House, having made seditious and disloyal utterances at a public meeting, had been guilty of conduct unfitting to allow him to remain a Member of the House, and inconsistent with the oath of allegiance that he had taken. The speech to which the motion referred was delivered at a public meeting in Melbourne (where the federal parliament was then meeting), and related to British policy in Ireland at the time. The Leader of the Opposition moved an unsuccessful amendment to the effect that the allegations should not be dealt with by the House and that a charge of sedition should be tried before a court. The amendment was unsuccessful, the motion of expulsion was agreed to, and was followed immediately by a motion declaring the seat vacant. There is no record of any court action being taken. The expelled Member stood as a candidate in the subsequent by-election, but was unsuccessful.

 There are certain Constitutional conditions relating to disqualification from being chosen for or sitting as a member of the Australian national parliament. The House may refer questions arising as to a Member’s qualification to the High Court, sitting as a Court of Disputed Returns. The House has never exercised this referral power (the Australian Senate has done so), but the House has settled a question about the right of an elected Member to continue to sit. While cases so far have resulted in affirming a membership, presumably the House would have the power to determine that a Member was ineligible to continue to sit. This could be construed as de facto expulsion. However, the House would be deciding that the person in question was never a Member of the House, by reason of the disqualification from membership.

Disciplining of Members

Naming and suspension of Members

In the Australian House of Representatives, the power to enforce order in the House where necessary is vested in the Speaker of the House. This responsibility is derived from a specific standing order, but the Chair’s authority also stems from other standing orders and the practices and traditions of the House. Some offences are listed in the standing orders. For example, the following conduct is specified as being disorderly:

· Persistent and wilful

· obstruction of the House; 

· refusal to conform to a standing order;

· disregard for the authority of the Speaker;

· Using objectionable words and refusing to withdraw them;

· Wilful disobedience to an order of the House;

· Behaviour the Chair regards as disorderly. 

The listing in the standing orders of specific offences does not mean that Member cannot be disciplined for an offence not expressly provided for in the standing orders. For example, House practice now encompasses calling attention to the lack of a quorum when one is in fact present as wilful obstruction of the House.

The usual practice of the Chair is to call a Member to order, and sometimes warn the Member (although there is no obligation to do so). The next phase in the process if necessary is for the Chair to “name” the Member, usually referring to the electoral division which the Member represents. A motion is then normally moved for the suspension of the Member from the service of the House. The question on this motion is not open for debate, amendment or adjournment.

If the Member’s conduct is believed to be grossly disorderly, the Chair may direct the Member to leave the Chamber immediately. When the Member has left the Chamber, the Member is then named and a motion for the member’s suspension is moved.

The motion for the suspension of a Member has only been negatived on two occasions. In the first instance in 1938 the Government did not have the numbers to support the  motion. On the second occasion, in 1975, the Government unprecedentedly did not support the motion. The Speaker resigned later that day.

I understand that a reflection on the character or actions of the Speaker or other parliamentary office-holders inside or outside the House has attracted the penal powers of the United Kingdom House of Commons. This has also occurred in the Australian House of Representatives, and when a Member has been concerned, suspension from service has been the penalty imposed. However, since the enactment of the Parliamentary Privileges Act 1987, proposed action in such circumstances has had to be considered in the light of the provisions of the Act. It is now regarded as a matter of order rather than a contempt of the House. 

A Member suspended from the service of the House is excluded from the Chamber, its galleries and the room in which the Main Committee is meeting. The Member may not participate in Chamber-related activities, thus petitions, notices of motion and matters of public importance are not accepted from a Member under suspension, nor are written questions submitted for a written answer. Suspension from the House does not exempt a Member from serving on a committee of the House. The payment of a Member’s salary and allowances are not affected by suspension from the House.

The period of suspension varies according to a Member’s record during the current calendar year. On the first occasion, suspension is for 24 hours. For the second suspension within the one calendar year, the term of suspension is three consecutive sittings and for the third and any subsequent occasions in the same year, for seven consecutive sittings. For second and third suspensions within the year, suspension is immediate, and the period of suspension commences after the sitting day on which the offence occurred.

Direction to leave Chamber (the “Sin Bin”)

Since 1994, the House has operated with a procedure colloquially known as “the Sin Bin”. The colloquial term was taken from those sports where the referee or umpire removes a player who has misbehaved from the game for a short time (usually ten minutes) rather than ordering the player to leave the field for the rest of the game. Under this procedure, as an alternative to naming a Member and receiving a motion that the Member be suspended from  the service of the House, the Speaker may direct a  Member to leave the Chamber for one hour. The decision as to which form of action to take is a matter for the Speaker’s discretion. The direction is not open to debate. If a Member does not comply with the direction, the member may be named and suspended. A Member directed to withdraw is also excluded from the Chamber galleries and the room in which the Main Committee is meeting.

Disorder in the Main Committee Chamber

The occupant of the Chair in the Main Committee is responsible for maintaining order there. If disorder occurs: 

· the Chair may direct the Member or Members concerned to leave the room for a period of 15 minutes, or 

· the Chair may, or on motion moved without notice by any Member must, suspend or adjourn the sitting. 

· Following a suspension or adjournment of the Committee or a refusal of a Member to leave when so directed under paragraph (b), the Deputy Speaker must report the disorder to the House. 

· Any subsequent action may only be taken in the House.

Disciplining of Members of the Other House in a Bicameral Legislature

Attendance in House Galleries

Senators have the right to sit in the Senators’ gallery in the Chamber without invitation. However, under standing order 257 (c) they must observe the Speaker’s instructions regarding good order.

Joint sittings

The Australian Constitution provides for joint sittings of the Senate and the House of Representatives to be held in certain circumstances, most particularly to resolve legislative deadlock that persists after a general election granted on the basis of the deadlock. Special rules were adopted for the one occasion that this occurred. There were no provisions as to disciplining Senators and Members, and none were required (Senate standing orders were to provide for procedural matters for which provision was not specifically made, to the extent that they were applicable.) 

Concurrent meetings

In 1992, 1996 and 2003 the House and the Senate met concurrently to hear an address by the President of the United States of America and the President of China. The Senate met in the House Chamber at the invitation of the House, the Speaker presided and the rules of the House applied so far as applicable. 

At the close of the meeting on 23 October 2003, two Senators who had caused disruption to proceedings during the American President’s address and who had refused to leave the Chamber under the “sin bin” provision as it then applied were named and suspended for 24 hours for defying the Chair. They were not able to attend the concurrent sitting the next day for the address by the President of China. Following this incident, the Senate endorsed the view of its Procedure Committee that, in future, occasions of this kind be conducted as sittings of the House to which Senators are invited. The House Procedure Committee made a recommendation to the same effect.

This was the arrangement in 2006 for an address by the Prime Minister of the United Kingdom and in 2007 for an address by the Prime Minister of Canada. Part of the resolution inviting Senators to attend contained the provision that the provisions of standing order 257(c) apply to the area of Members' seats as well as the galleries.

((
Ms Heather Lank (Canada) noted that in Canada senators could only be suspended under constitutional provisions.  The presiding officer in the Senate could suspend only the Senate itself if there was grave disorder.  There had not been the need for a power to suspend individual Senators.  She asked if in Australia suspended Members of Parliament could participate in committee business.

Mr Ian Harris replied that Members were allowed to continue to participate in committee business, as not to do so was, perhaps questionably, considered a dereliction of duty.  In New South Wales, suspended Members were barred from the precincts of parliament.  The House of Representatives did not take this step.

Mr Prosper Vokouma (Burkina Faso) noted that in Mr Harris' communication, an example had been given in which the Serjeant at Arms' assistance had been called in removing a Member from the Chamber.  Was the use of further force imaginable if a Member was unwilling to leave?

Mr Ian Harris replied that Members tended to do what the Serjeant at Arms asked them to do.  It would put an official of the House in an extremely difficult position if they were required to use force.

Mr Austin Zvoma (Zimbabwe) noted similarities between Zimbabwe and Australia in their procedures, although in Zimbabwe suspended Members were additionally barred from the precincts.  Members might also be disciplined by Parliament for actions considered contemptuous of Parliament or its Members. Parliament maintained the power to fine or imprison its Members, but it had not been used for decades.  Under a so-called 'anti-defection clause', if a party withdrew its support from a Member, their seat was declared vacant.  If a sitting Member was convicted of an offence and sentenced to more than six months imprisonment, whether or not a suspended sentence, their seat would likewise be declared vacant, unless they appealed successfully to the Supreme Court.

Mr Abdeljalil Zerhouni (Morocco) noted that his Parliament's standing rules provided that Members could be expelled, by force if necessary.  Remuneration could also be suspended.  These provisions, however, had never been used.  At worst, a sitting might be suspended, with talks to resolve the situation.  Absenteeism was a major problem: the possibility of suspending Members or withholding their pay as a penalty was under discussion.  Was absenteeism also a problem in Australia?

Mr Ian Harris replied that the Australian constitution contained a provision against truancy.  Following two months of absence without leave, a Member's seat was automatically declared vacant.  But there was no provision to withhold a suspended Member's pay.  If there were, it might mean that Members would be suspended less often.

Mr P. D. T. Achary (India) reassured members that the Indian Parliament was every bit as robust as its Australian counterpart.  If a Member disturbed the House, he or she could be asked to withdraw.  In order to suspend a Member, a motion moved by the Leader of the House needed to be adopted by the House.  A suspended Member continued to receive their salary, but not their allowances.  Members had recently been expelled for accepting cash in return for asking questions in the House.  The Members concerned had challenged the right of Parliament to expel its Members.  The Supreme Court decided that Parliament did indeed have this right, but insisted that the Court had the right to review any such decision.  A Member had recently been suspended for thirty sitting days and banned from taking part in committee visits following misbehaviour on a visit and lying to an investigating committee.  An anti-defection law also existed in India.

Mr Ian Harris noted that New Zealand also had an anti-defection law for a time, but it had lapsed.  He cited the example of John Wilkes, a Member of the British House of Commons in the eighteenth century, who had been repeatedly expelled and repeatedly re-elected.

Mr Zingile Dingani (South Africa) cited the example of a suspension of a Member from the National Assembly which had been set aside by the Supreme Court because the Standing Orders of the Assembly required the Speaker rather than the House as a whole to carry out the suspension.  In South Africa, if Members behaved badly, political parties were able to withdraw their names and replace them with others from the party list.  Floor crossing from one party to another was allowed under very limited circumstances, and only if more than 10% of a party's Members defected at once.  The process was very secretive as a result.

Mr N. C. Joshi (India) asked if the 'Sin Bin' had been formalized in the Standing Orders.

Mr Ian Harris confirmed that the temporary Standing Order had now been made permanent.  When the 'Sin Bin' provision was applied to a Member, this could be neither debated or challenged.

Mrs Jacqueline Biesheuvel-Vermeiden (Netherlands) noted that in the Tweede Kamer the Speaker could exclude a Member for a day, but this provision had not been applied recently.  She remarked that the use of unparliamentary language was increasing, to an extent where it seemed that the rules seemed to be becoming outdated, and she wondered if other members had any suggested solution.

Mr Ian Harris agreed with the previous speaker's comment about language in Parliament.  He pointed out that in Australia it was considered unparliamentary to say that a Member had lied to Parliament, but not to say that they had lied to the Australian people.  Members were normally given the opportunity to withdraw unparliamentary language before any sanction was applied.  Defying the authority of the Chair considered the worst offence.

Mrs Doris Katai Mwinga (Zambia) explained that in the two instances in which the Zambian Parliament had expelled a Member, the decision had been nullified by the courts.  In the first case, this had been because the Members' comments had been made outside Parliament; and in the second, because comments about the Speaker had likewise been made outside the House.  The Zambian Parliament had successfully suspended Members.  Suspension in Zambia included withdrawal of salary and not being allowed to attend committee meetings.  Two Members had been expelled following complaints to the Chief Justice under a Code of Conduct and the establishment of a tribunal.

Mr Edwin Bellen (Philippines) said that in his country the Parliament had the power to suspend a Member for up to 60 days, but a two-thirds majority was needed to do so.

Mr Ian Harris noted that in Australia comments made outside the House about the Speaker were no longer treated as contempt.

Mr Alain Delcamp noted how difficult it had been for the Speaker to make himself heard in the video clips shown by Mr Harris, and asked if this was a frequent occurrence.

Mr Ian Harris reflected on how the televising of Parliament had affected the standards of behaviour and dress of Members of Parliament.

Mr Samson Ename Ename (Cameroon) suggested that solidarity among Members of Parliament meant that party discipline was often the only effective way of enforcing discipline.  Formal sanctions were hard to implement, as members of the Bureau in Cameroon, which was responsible for implementing discipline, relied on their colleagues for re-election.

Mr Ian Harris concluded by noting how Parliaments could, by passing laws, pass their own powers to an unelected judiciary.

